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BUILDING AMENDMENT REGULATIONS (NO 2) 2001 
Motion for Disallowance 

Resumed from an earlier stage of the sitting.   

HON FRANK HOUGH (Agricultural) [5.44 pm]:  I must inform the House that in my earlier remarks I made a 
dreadful blunder, and I now ask for immunity.  I referred to windows under the regulation as being 100 
centimetres.  One could almost drive a semi-trailer through the window at 100 centimetres, so it would not really 
affect the pool area.  After consulting the conversion table, I see that it is, in fact, 100 millimetres.  One hundred 
centimetres is thirty-nine and a half inches.  Unlike Hon Ken Travers, I am one of the old brigade and still work 
in inches and feet.  When the role for a leading man who is 84 centimetres is advertised for a movie in Perth, I 
race to get my tape and hold it against the wall to see how tall I am!   

Hon Ken Travers:  If they were looking for IQ you probably would have been successful.   

Hon FRANK HOUGH:  Yes!   

I ask for immunity because I did not mean to be misleading when I said 100 centimetres.   

Hon Ken Travers interjected.   

Hon FRANK HOUGH:  Because there are younger people in the Chamber.  I have corrected myself, and I can 
submit the conversion tables as proof.   

I was previously talking about my two grandsons, aged two and four years, who gained entry into a swimming 
pool that meets today’s current regulations, which came into place some weeks ago.  It is frightening to see how 
two young kids can gain access into a fully fortified swimming pool in such a short time.  The swimming pool 
regulation that is under disallowance will affect the next couple of hundred thousand swimming pool and spa 
purchases over the next few years.  I do not disagree with bringing the regulation up to the pre-1992 regulation 
of category one.  The current regulations will ensure that in the coming years many downtown dwellers will be 
restricted by what they can have in the way of swimming pools and spas.  As society moves forward, most 
people expect to have a swimming pool or a spa.  However, this regulation will make owning swimming pools 
and spas very restrictive.  It will probably make people change their minds about purchasing them, which will 
make inner-city living unacceptable.   

When we look at the fortification of swimming pools - that is what it really is - we must also look at Dog 
Swamp, Tomato Lake, Lake Joondalup, the ocean and the various swamps, none of which is fenced, let alone 
has isolation fencing.  The recorded child drownings in these places has been zero.  As a comparison, we must 
evaluate what that means.  The security of having fortified fencing or security fencing around a swimming pool 
gives the owner of the property, and his or her neighbours, a sense of security and safety.  Consequently, they 
drop their guards and believe that, because they have such fencing, nothing can go wrong.  However, the fact is 
that a three-year-old can scale a fence in 16 seconds, which is frightening.  We must ensure that education 
programs are delivered to the public.  If such figures were known to members of the public, they would be more 
conscious of what could happen.   

Last Saturday I went to the beach at Ledge Point with my grandchildren.  I took greater care with their safety as 
they neared the water’s edge, because I was worried a wave would sweep them out to sea.  The whole time we 
were at the beach I was on edge.  We have had Christmas parties at Tomato Lake, and while the kids were 
playing we were more conscious of what they were doing; we were taking more care with their safety because 
there was no security around the water.  We always had a sixth-sense of possible danger, and had our eyes 
trained on the kids at all times.  However, around swimming pools - generally, swimming pools mean relaxation, 
entertainment, alcohol and barbeques - our guard drops substantially.  In the recent drowning in the main 
swimming pool at Beatty Park, in which the person was lying on the bottom of the pool, several people were 
playing nearby.  No-one would expect a drowning to occur while people were around.  Everyone minds their 
own business and has fun at that venue.   

We do not regulate to make people aware and to exercise a duty of care with their kids.  Shire councils should 
play a greater supervisory role.  One of the drownings occurred on a building site on which a gate was not 
correctly fitted.  If councils were to exercise a duty of care and if they kept a closer eye on pools, these problems 
would be substantially reduced.   

As I said at the beginning of my contribution, the regulations include three categories.  Category three deals with 
perimeter fencing around pools installed prior to 1992.  Regulations under category two were enacted in 1992 
and remained in force until 2001.  They allowed pool owners to install self-closing doors or isolation fencing.  In 
fact, people have always had the option to install either.  Category one regulations were enacted in 2002 and deal 



Extract from Hansard 
[COUNCIL - Tuesday, 7 May 2002] 

 p9873c-9886a 
Hon Frank Hough; Mr Tom Stephens; Deputy President; Hon Ray Halligan; Hon Robin Chapple; Hon Simon 

O'Brien 

 [2] 

with isolation fencing.  They make category two regulations very difficult to enforce, particularly in new housing 
developments in the inner city.   

The report presented by Dr Fiona Stanley did not compare apples with apples.  It refers to the Government’s pre-
election promise.  Hon Tom Stephens said that a Labor Government’s tougher regulations would require fencing 
barriers around new pools and their immediate surrounds.  Therefore, the regulations allowing self-closing and 
self-latching doors would no longer be acceptable for new pools.  Hon Tom Stephens said the new regulations 
would be the same as those introduced in 1992 by the previous Labor Government that were changed by the 
coalition Government in 1993.  Isolation fencing was dumped in favour of self-closing and self-latching gates 
and doors and windows that could be opened to only 100 millimetres.   

Dr Stanley’s research group did not include any representatives from the Swimming Pool and Spa Association; it 
was a group of academics.  The report contains many inconsistencies.  For example, it states that category two 
fencing and self-closing and latching doors were the minimum requirement in 1991-92 when, in fact, there was 
an option - that is, a pool owner could install either category two fencing or self-closing and latching doors.  The 
group considered only one option.  The report also stated that 60 per cent fewer child drownings occurred in 
private pools with category one fencing, but offered no proof.  With 35 of 37 drownings occurring in pools 
installed prior to 1992, which were acceptable with only perimeter fencing, it is very clear that isolation fencing 
is far more effective than perimeter fencing.  The study did not consider the effectiveness of self-closing doors 
and restricted opening windows even though they were included in the 1992 regulations.  Commonsense would 
have dictated that the effectiveness of the existing regulations be studied before implementing extreme measures.   

The report shows very few category two drowning incidents, yet it lumps category two and three barriers 
together and compares them to category one barriers.  The results would have been no different had comparisons 
been made between the first and second categories versus the third category.  If that were the case, the 
conclusion would have been that category two barriers were as effective as category one barriers.   

The report states that no child drowned after gaining unintended access to a pool with an intact isolation fence.  
Although this statement applies equally to category two barriers, the report does not state that.  The report 
compares isolation fencing to the old surround fencing; it does not compare self-latching doors, which were 
included in the regulations in 1992.   

Self-latching doors leading out to swimming pools must have a handle at least 1.2 metres from the ground.  It 
would be very hard for a young child to open such a door.  Many inner suburban properties with pools have self-
locking doors, for example, at the back of a garage, and the door handle must be 1.2 metres from the ground.   

The Injury Research Centre’s report is full of holes and ignores the effectiveness of self-locking doors.  It states 
that the new regulations will provide that older pools must have category two barriers and new pools must have 
category one barriers.  If category two barriers are adequate to keep children from drowning in old pools, why do 
we need isolation fencing for new pools?  Pools installed prior to 1992 will have to be upgraded to comply with 
the new regulations, which require self-locking doors or isolation fencing.  That will upset many pool owners.   

This is not about exercising due care; it is about being practical.  We will have three different categories of 
fences.  Those with spas on very small blocks will be required to install isolation fencing and a window near a 
spa will be allowed to open only to 100 millimetres. 

Sitting suspended from 6.00 to 7.30 pm 

Hon FRANK HOUGH:  I will recap on a couple of areas that are important to the Swimming Pool and Spa 
Association of WA Ltd, the economic situation of manufacturers and distributors and the disenchantment of 
many people who have written letters about this issue.  We must consider the 110 000 very angry pool owners 
who will be affected by this regulation.  I will read out some letters from them to the minister and the Premier 
and other letters from the manufacturers, distributors and retailers on the expected economic downturn.  It is 
obvious from some of the figures on the economic downturn that the Swimming Pool and Spa Association has 
been insulated from the rest of the marketplace.  The Howard Liberal Government has said that the retail 
marketplace has a burning economy.  However, the people from the pool and spa association say that it has a 
bank balance that is burning on the downward fall rather than escalating into the black.  I therefore need to refer 
to a couple of areas.  This issue was brought about by the initial promise of the Labor Party in the lead-up to the 
state election.  A press release of Hon Tom Stephens dated 28 October 2001 states - 

“We see that this is the most practical and acceptable step to try to reduce the number of young WA 
children lost to drowning.”   
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I am not standing in this place to try to degrade the current regulations and endanger our most precious 
commodity - our children - but one must be practical in this sense because we can over-regulate.  Hon Tom 
Stephens further said - 

The Government’s tougher fencing laws will require new pools to have fencing barriers around the pool 
and its immediate surrounds. 

“This will mean that the current laws allowing self-closing self-latching doors to open on to a pool area 
will no longer be acceptable for new pools,” Mr Stephens said. 

“Instead there will need to be a fence with an approved gate between the house doors and the pool. 

That was a quote by the Minister for Local Government and Regional Development in one of his press releases 
dated 28 October 2001.  Recapping on that, he said that there will need to be a fence with an approved gate 
between the house doors and the pool.  The minister said that in theory these things work.  However, in practice 
they are sometimes cumbersome and unworkable.  I know that the minister will agree with me that isolation 
fencing in some areas will be cumbersome and not workable.  In fact, people required to put in isolation fencing 
around a pool when building a new residence, particularly in today’s market, will just not go ahead with it.  The 
economic outlook will have a downward spiral for some pool manufacturers when they project ahead of 
yesterday’s and today’s market figures.  If regulations make it too tough for people, they will not bother going 
ahead with putting in fencing; they will use the Jack system.  I will not refer to the Jack system but everybody 
knows what Jack said.  Hon Tom Stephens’ press release continues - 

“At the rear of the premises, people with new pools will continue to be allowed to use their property 
boundary fencing as an effective barrier if it complies with the law.” 

Mr Stephens said these laws were the same as those introduced in 1992 by the previous Labor 
Government but subsequently changed by the Coalition Government in 1993. 

 . . .  

He stressed that the most effective way of safeguarding youngsters in and around swimming pools 
remained supervision by adults.  There was no substitute for vigilance.   

I compliment the minister and wholeheartedly agree with what he said; he was right on the mark.  We can 
regulate, we can build and we can do what we like, but I repeat that there is no substitute for supervision and 
vigilance.  I might not agree with everything that Hon Tom Stephens says, but I wholeheartedly agree with what 
he said there; it is 100 per cent right.  I believe that the regulations are suppressing many people.  I know that the 
swimming pool and spa industry is only one industry, but it is an important leisure industry that must be 
supported and looked after.   

I return to the report produced by the university committee.  The committee did not invite the spa or pool 
industry to provide input.  That is amazing because whatever we do, whether it is buying a car or building a 
house, we always ask for information from relevant people.  When building a house, we ask an architect or a 
carpenter for their opinions; we do not sit around a table with a couple of accountants and professors.  We should 
adopt the same practice when making regulations. 

A letter to me from the Swimming Pool and Spa Association of WA Ltd about its concerns, states - 

It is obvious that the report is biased.  It has started with the Governments position on pool fencing and 
then sought to justify it.  I point out the following indications of bias:  

(a) Most if not all of the people involved in its compilation have never owned a swimming pool. 

(b) Industry was NEVER contacted or consulted by the authors of the report.   

(c) Category 2 fencing (self-closing, latching doors) is described as “a minimum requirement 
during 92/01” when in fact it was an equal option during that period. 

(d) It makes statements such as “there are up to 60% fewer cases of child drowning in private 
swimming pools with Category 1 (isolation fencing) barriers” yet the report does not prove this 
at all. 

As we know, category one relates to isolation fencing, which is the new requirement, yet the report does not 
prove this at all.  If members read the report, they will see he is right on the mark.  I continue - 

(e) The report shows very few Cat 2 drowning incidents yet in all comparisons has chosen to lump 
Cat 2 & 3 fencing together in comparisons with Cat 1.  The results would have been very little 
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different if the comparison had been Cat 1 & 2 versus Cat 3.  But the conclusion would have 
been that Cat 2 barriers are as effective as Cat 1 not the other way around. 

I should not go back over categories one, two and three, as I have covered them a few times.  However, category 
one is isolation fencing that comes into effect after 2002.  Prior to that is category two, which relates to self-
closing doors.  Self-closing doors also included non-mandatory isolation fencing.  Category three relates to 
fencing prior to 1992, and involved a normal fenced house that had a swimming pool in the backyard.  I continue 
- 

(f) On page 13 the report states “No child drowned after gaining unintended access to a pool with 
an intact isolation fence (category 1 barrier).”  This statement applies equally to Cat 2 barriers 
but the report does not state this. 

This is most important.  They are not comparing apples with apples; they are comparing something with 
something else.  They are not doing what they should - 

The statement is also wrong because in 3 incidents in pools fenced in isolation inadequate supervision is 
given as the only contributing factor and the logical conclusion from that is that the barriers were in fact 
intact. 

It finishes up as being a supervisory problem, and not an isolation fence problem.  It continues - 

A further reasonable but unstated conclusion from this paragraph is the fact that in the report in question 
of 23 drownings studied 9 (39%) were in pools with category 3 barriers, 14 (61%) were in pools with 
category 1 barriers and 1 only (4.3%) were in pools with category 2 barriers.  This is an indictment of 
category 1 barriers versus a very big plus for category 2 barriers.   

As we know, category two barriers will be made exempt or non-compliable.  It relates to self-locking or self-
latching doors.  It continues - 

(g) No attempt was made to compare the effectiveness of Cat 2 versus Cat 1 barriers. 

This is what it is all about.  They are not comparing self-locking doors with isolation fencing.  They are only 
comparing isolation fencing.  It continues - 

(h) Paragraph 4.2 Recommendations on page 34 states “Category 1 barriers would be preferred but 
Category 2 would also be of immense value.”  This conclusion has been reached in spite of a 
statement on page 31 that “other studies indicate that the risk of drowning in a pool with a 
category 1 barrier is similar to the risk from pools with a category 2 barrier.” 

For any member who has been listening, they would understand that.  It continues - 

(i) The introduction on page 1 of this report seeks to sensationalise the infant drowning issue by 
continually referring to total child drownings in Australia instead of limiting it to the issue at 
hand, ie. child drownings in private swimming pools only in WA. 

They have categorised and used national figures.  The national scenario on swimming pool regulations is not the 
same.  They are totally different nationally.  It continues - 

Further statements such as Australia having the second highest rate of child drowning in the world then 
blaming it in drownings in private pools ignores the relevant fact that Australia has by far the highest 
rate of private pool ownership in the world. 

That must tell a story.  If there are more cars there will be more problems.  If there are more pools there will be 
more drownings.  If there are more pools, more water will be used.  Even blind Freddy on his worst day at school 
could work that out.  Paragraph (j) states - 

The first paragraph on page 3 praises the results over the last 10 years in Queensland which in 1992 
introduced compulsory category 1 fencing for new pools.  It conveniently ignores the fact that the 
legislation introduced in 1992 also included retrospective requirements for existing pools and most 
importantly the fact that prior to this there was no swimming pool fencing requirements at all in the 
State of Queensland.  When we find that 95% of drownings in WA are in pool installed prior to 1992, it 
is reasonable to conclude that the reduced drownings in Queensland came from mostly the fencing of 
old pools (including category 2 barriers) not category 1 barriers on new pools. 

Obviously, there will be more drownings when there is no pool fencing at all.  Once again, blind Freddy comes 
to the rescue.  Even he could work that out.  The people who prepared this summary could not work that out and 
did not evaluate it.  They evaluated something nationally that should have been done by this State.  It continues - 
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Other states also introduced Category 1 barriers for new pools in 1992 and have experience no changes 
in drowning rates. 

That is a fact of life.  It continues - 

The report is further discredited by other factual errors such as: 

(a) On page 29 the report states that Local Authorities must inspect all barriers every four 
years “as part of the Australian Standard” in pools for changes to the Australian 
Standard on pages xii and 34.  One would think that a report at least co-sponsored by 
the Department of Local Government would know that the inspection of pool barriers 
every four years by Local Authorities is a requirement of the Local Government 
Act!!!!  Inspection of barriers or the frequency of same is not mentioned in any 
Australian Standard. 

It is most important that local councils inspect pools.  They are an integral part of the safety of swimming pools 
and must check that gates and fencing are to specifications.  Heavy penalties should be handed out.  It continues 
- 

(c) The third paragraph on page 30 states “Public education would not be expected to reduce this 
cause of drowning.”  In fact public education campaigns on TV have already been 
demonstrated to have had a very significant effect on child drowning.  Maybe this is why the 
report concludes in its recommendations on page 34 “Finally, comprehensive public education 
is necessary to raise awareness of the legislation (as well as other issues identified in this 
study)..” 

I said earlier that when the Government was advertising awareness and safety with swimming pools, swimming 
pool drownings dropped by nearly 50 per cent.  When the advertising was stopped, the figures returned to the old 
levels.  It continues - 

(d) On pages 30/31 we read “The elevated risk associated with drowning in swimming pools with 
category 2 or 3 barriers versus category 1 barriers concurs with previous research [15].”  This 
can not be so as the previous research referred to is a report issued in 1989 prior to the 
introduction of category 2 barriers anywhere in Australia. 

The same paragraph then goes on to say “…but other studies [8] indicate that the risk of 
drowning in a pool with a category 1 barrier is similar to the risk from pools with a category 2 
barrier.”  Whilst we agree entirely with the conclusions reached this other study [8] was 
published in 1991 also prior to the general introduction of category 2 barriers in Australia.   

The swimming pool association, whose members live and die by the sword with swimming pools, was the only 
organisation not consulted in the survey.  It reached the following conclusion - 

Research that commences with a bias or that is undertaken to obtain a particular result can always come 
up with what is required.  It simply ignores all evidence, other studies and research, etc that may lead to 
a contrary conclusion.  Why quote from another report, if it does not support the outcome you are 
seeking. 

This report has so much duplication, even triplication, that one could conclude that the authors were 
being paid by the page.  It is confusing, shows considerable bias and its finding and conclusions cannot 
be sustained even from its own content. 

If this reports shows anything at all it is that category 2 barriers to swimming pools are at least as 
effective as category 1 barriers and the removal of them as an option for pool purchasers is a gross 
infringement on their rights a gross impediment to pool ownership.  

This regulation needs to be looked at in much more depth.  There is concern out there, as is shown in letters from 
swimming pool owners.  This one is directed to Hon Tom Stephens, and copied to the Premier -  

Dear sir, 

I would like to register my strong opinion AGAINST pool fencing.  I do not agree that making it 
compulsory for every pool in the state will change the drowning statistics for children very much.  
Constant vigilance by parents and education campaigns to increase this, are the only way. 

There is no reason, when I have teenage children, that I should fence my pool.  If someone tries to make 
me, I will take them to the highest court in the land.  Unless the same people are going to make it 
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compulsory to fence every lake, dam and ocean, where plenty of drownings occur, I shouldn’t be made 
to fence my pool. 

When my children were youmg, I watched them closely by the pool, as well as by the road, at the 
playground and any other place of potential danger to them  This is a parent’s role.  It has been proved 
that many toddlers still find a way into a pool with fencing!  

Yours Sincerely 

Mrs Helen Post 

That letter was sent to the minister.  I have another one here from Alan Hanson in Jane Brook.  I will not read the 
whole letter, which is addressed to Hon Tom Stephens, with a copy to the Premier; I will read a couple of 
paragraphs -  

Post 1992 legislation more than adequately deals with accidental access to pool, and barring 
irresponsible behaviour by parents, children should no be able to gain access to the pool.  (our pool was 
installed in 1998) 

. . .  

As a recently naturalised Australian, and a Labour voter at the last federal election, I find it rather sad to 
have experienced Labour in WA since the state election, where the performance has been less than 
impressive on a number of fronts! 

Vote Labour at the next state election - maybe not!  

Alan Hanson of Jane Brook wrote this letter, if the minister wishes to follow up this matter on his web site.  That 
could be the vote that carries the Government over the line in that area.  I have a letter from Cheryl de Beyer, 
who the minister may also wish to get back to.  She writes -  

Please record this as my extreme objection to the new compulsory laws enforcing new pool owners to 
erect pool fencing.  What is the Government going to do about the Swan river - fence that in as well???   

I will answer that question for Ms de Beyer.  The Government will not do that because it would be too difficult, 
and there have not been a great number of drownings there.  The letter continues - 

I have no young children, no grandchildren, no friends with young children and the house I am planning 
to build is completely and totally secure from anyone entering from the road - with the pool being a 
very central feature of the design.   

This person has no children, and is building out in the never-never.  Cheryl de Beyer is obviously very upset 
about that.  I could go on and on, but I will not because I do not want to bore the House. 

I will carry on and refer to the economics of this regulation.  It could be hurtful to companies such as Aqua 
Technics.  I have a letter from that company which reads - 

Dear Mr Hough 

Further to your letter to us of the 17th of December 2001, we wish to once again reiterate the 
importance of your motion to our group of companies, and to the Swimming Pool and Spa Pool 
industries in Western Australia.  

December sales (the month after the introduction of mandatory isolation fencing) were down 52% and 
in the month of January 2002 we are down 31%.  There may well be other factors such as water 
restrictions, the mild summer and September the 11th that have contributed to the huge loss of sales and 
the Labour Government will surely choose to dwell on all these other issues blaming them for the 
downturn rather than the new daunting regulations.   

It may help the managing director of Aqua Technics to know that the events of 11 September 2001 did affect 
many industries.  The car industry experienced a downturn lasting three weeks, but has had record sales since 
then.  Retail sales have been outstanding through this year, and it will probably be one of the industry’s better 
years.  If there had been no change in the regulations and a downturn occurred, it would have to be questioned, 
but as a result of the regulations there was an immediate downturn of 52 per cent and then 31 per cent in the 
following months.   

Point of Order 
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Hon TOM STEPHENS:  This disallowance motion does not deal effectively with the issue of the regulations that 
govern new pools.  The disallowance will have the effect only of dealing with the pre-1992 pools.  I have sat for 
some time listening to the member dealing with the issue of new pools.  It is important that the debate be 
contained to the possible effect of the disallowance, which is to rule out a regulation that governs pre-1992 
pools.  As I understand it, this provision is not objected to by the member or any of the organisations that have 
lobbied the Government on these questions.  I would ask the Deputy President (Hon Simon O’Brien) to sustain 
my point of order and encourage the debate to deal with the question at hand, which is the regulations relating to 
pre-1992 pools.  

The DEPUTY PRESIDENT:  In addressing the motion, the member has been granted some latitude to consider 
related matters and regulations about allied matters in the course of his contribution.  However, as the minister 
points out, this debate is limited to the provisions of the Building Amendment Regulations (No 2) of 2001.  I am 
sure the member will address the substance of his remarks to those provisions.   

Hon FRANK HOUGH:  Without being rude, the minister does not know what he is talking about.  He has not 
got a clue about or a handle on the whole situation.  His comments have nothing to do with it.  This is about 
isolation fencing.  If he had been listening, as he said he would, he would have heard me addressing isolation 
fencing.  I said that I was not objecting to pre-1992 regulations, but this is about 2002 regulations over which the 
minister is supposed to have control but about which he has not got a clue.  Had he read the regulations, he 
would have known where my argument was coming from.  I have not deviated from the substance one iota.  The 
minister is wrong.  If he thought that I was wrong, he should have interjected.  He has not done so.  He is 
absolutely wrong and should read his own regulations. 

Hon TOM STEPHENS:  It is correct to say that both issues are embraced by the regulations that are the subject 
of the disallowance.  The effect of the disallowance, however, would be to fall back on the old set of regulations, 
which would still leave in place provisions that regulate new pools.  Effectively, therefore, the difference 
between the regulations that are the subject of the debate and the ones that we would fall back to if this 
disallowance were successful merely governs the pre-1992 pools.  It might be difficult technically to sustain my 
point of order, but nothing is achieved by pushing the argument in this debate that has been pushed by Hon 
Frank Hough.  The disallowance, if carried, would not in any way achieve what the member is arguing.  All that 
I am encouraging him to do is to stick to the argument of what would be achieved by the carriage of this 
disallowance motion. 

The DEPUTY PRESIDENT (Hon Simon O’Brien):  The minister is quite correct: he does not have a point of 
order.  The Building Amendment Regulations (No 2) 2001 refer in a number of provisions, specifically 
regulation 38B, to the enclosure of pools.  Therefore, the question of isolation fencing is part of the regulations.  
However, I am sure that, at the same time, the member moving the disallowance has also noted the thrust of the 
minister’s comments by way of interjection.  I am sure that the minister will also clarify those matters when he 
has an opportunity to respond in due course. 

Debate Resumed 

Hon FRANK HOUGH:  I do not want to get into an argument with the Deputy President.  Category one of the 
2002 regulations applies to isolation fencing.  The letters to which I have referred speak of falling sales because 
of the requirement for pool fences.  People are not buying pools.  I am not talking about old purchases and 
putting up fences for them, but the future purchase of pools.  If people do not buy pools tomorrow, sales will fall, 
which is what it is all about.  Category one of the 2002 regulations also encompasses pre-1992 swimming pools.  
I do not disagree with that.  However, I get offended when I am told that I do not know what I am talking about 
when I refer to category one. 

It is important that we do not fall into the trap of expecting the owners of pre-1992 swimming pools to spend 
many dollars upgrading them.  I do not have a problem with it, because some of those pools definitely need 
upgrading.  However, isolation fencing for swimming pools purchased post the 2002 regulations will make it 
very difficult for people living on smaller blocks in suburban Perth.  It will also affect the industry.   

Hon Ray Halligan and I have discussed this and feel that the Department of Local Government and Regional 
Development should revisit the regulations and probably consider self-locking doors.  It has made a mistake, so 
it should throw out the regulations and start again.   

HON RAY HALLIGAN (North Metropolitan) [8.06 pm]:  I will certainly be as brief as I possibly can and 
confine my remarks to pre-1992 pools, because I have previously spoken on the regulations associated with new 
pools.   

The main requirement of the regulations is that all pre-1992 pools should have their safety barrier requirements 
upgraded to the standard that applies to pools built between July 1992 and November 2001.  This means that, as 
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a minimum, self-closing, self-latching doors and protective windows will need to be installed where they provide 
access to the pool area.  It requires that gates built prior to 1989, which were allowed to open towards the pool, 
will need to be altered so that they can comply with the post-1989 requirements that gates must open away from 
the pool. 

In addition, the regulations apply to pools installed prior to 1992.  The owners of those properties will need to 
upgrade the safety barrier requirements within a five-year period, which means by 17 December 2006.  When 
properties are sold, new owners of pre-1992 pools will have three months from the date of settlement in which to 
upgrade the safety barriers. 

We are certainly talking about a sensitive issue, because it involves toddler deaths.  Any death is most 
unfortunate.  As has been said, the regulations apply to some 72 000 pre-1992 pools and spas.  It has also been 
said that many lakes and rivers, particularly the Swan River, are unlikely to be fenced.  There will always be the 
unfortunate opportunity for people to drown.  It would be a simple answer if all those waterways, ornamental 
ponds and the like could be fenced.   

The minister has tried to provide a catch-all regulation to overcome many of the problems that he perceives.  The 
minister’s press release of 2 December last year states - 

the Government found the community-driven case for moving to stricter safety measures was now 
compelling.   

A number of people and organisations have queried the ways in which the minister and the Government found 
that the case was community driven, and how it was compelling.  A question has been asked about how much 
consultation took place to cause the minister and the Government to draw those conclusions.  In discussing this 
disallowance motion, a number of people have said that the ultimate responsibility for children rests with their 
parents.  Invariably, parents tend to be far more vigilant when their children are near open waterways that do not 
have any protection of the type that has been described during this debate.  It is unfortunate that they are less 
vigilant when they are at home.  That is unfortunately the case with not only swimming pools but also other 
items around the home, such as knives, garden rakes and saucepans on the stove.  We hear far too many stories 
of toddlers being burnt in accidents around the home.  If parents were more vigilant with their children and, one 
could say, looked after them a little better than they do, the number of those accidents would hopefully decrease.   

It has also been said that public awareness campaigns apparently tend to decrease the number of drownings.  The 
Swimming Pool and Spa Association of Western Australia has provided some figures.  In 1996, when no state 
funding was provided for a public awareness campaign, there were 14 drownings, whereas in 1997, when 
$150 000 was spent, there were eight drownings.  A further $150 000 was spent in 1998 and the number of 
drownings reduced to six.  No money was spent in 1999 and the number of drownings increased once again to 
14.  In 2000, $120 000 was spent and the number of drownings dropped to five.  There is anecdotal evidence to 
suggest that money spent on awareness campaigns causes people to take note of the problems associated with 
pools.  More money might need to be spent in this area to conclusively prove this case, but there is sufficient 
evidence to suggest that we should go down that path.   

I mentioned that the Government has yet to convince a number of people, including a lot of pool owners, that 
there has been sufficient consultation.  One reason people wanted consultation related to economics.  The 
information I have received equates to the information provided by Hon Frank Hough; that is, sales have 
definitely decreased.  We cannot accept a carte blanche situation and continue down a particular path if toddler 
deaths continue.  We must try to find a solution.  The minister’s proposal may provide that solution, but I suggest 
that it also might not.   

I admit that some of the issues raised by the Swimming Pool and Spa Association relate to the installation of new 
pools.  However, I wonder whether some of the statistics that I will read out in a moment in fact equate to the 
other 72 000 pools that we are trying to embrace in this regulation.  A SPASA position paper states -  

•  Swimming pool owners with children under 5 years of age represents 15% of all pool purchasers. 

•  80% of pool owners with children under 5 years of age choose isolation fencing as the preferred means 
of restricting access to the pool area.   

•  Hence only 3% pool purchasers will be families with children under five who have not already opted to 
use isolation fencing.   

This regulation does not take away the option to install isolation fencing.  The paper continues - 

•  It is estimated that there are 102,000 swimming pools in WA. 

•  72,000 swimming pools in WA fall under pre-1992 pools. 
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•  95% of fatalities occur in pools installed prior to 1992 -  

They also make up the greater number of pools in Western Australia -  

which are protected by perimeter fencing only. 

•  Child drowning reduced by more than 60% in years when public awareness campaigns have been run. 

•  Only 1 incident of child drowning has occurred on a pool protected by a self-closing, self latching door 
while 10 incidents have occurred in pools fenced in isolation over the same period.   

In a copy of a letter sent to the Greens (WA) and the National Party, SPASA goes on to say that we should 
remember -  

•  it is just as easy for a pool gate to be propped open as it is a door 

•  it is the pool owners responsibility to ensure all fencing, gates and protective barriers are maintained in 
working order. 

•  a solid door cannot be climbed over 

•  isolation fencing can cause complacency in pool owners (a recognised fact by the Royal Life Saving 
Society of Australia).   

•  Under the previous regulations pool owners can choose isolation fencing as their preferred option and in 
fact 80% of people with children under 5 years of age do.   

I have brought those points to the attention of members because we need to consider other things.  I suggest that 
the current regulation does not necessarily take those matters into consideration.  It appears to be just a catch-all 
regulation.   

SPASA has put forward a number of strategies, which have been around for some considerable time.  I am not 
suggesting that those strategies were proposed more than 12 months ago, but they were certainly put forward 
during the term of the current Government.  Those strategies include - 

a) Increase council inspection programs to annually rather than the current four yearly program.   

b) Improve the enforcement of maintenance and compliance of barriers.   

As I recall, an argument was raised about perimeter fencing and neighbours who leant materials up against 
fences.  Those materials might allow a child to climb up and over the fence and drop into a neighbour’s yard that 
had a pool but no isolation fencing.  Many issues need to be considered.  That issue does not change even if this 
regulation goes through.  We are talking about self-latching doors and windows that are barred, but no mention 
has been made about perimeter fencing and whether children can climb over a fence from a neighbour’s yard 
into a property that has an unprotected pool.  

The strategies suggest that we should reduce the rectification period for a non-compliant barrier to be repaired, 
that fines should be increased to a level that constitutes a genuine deterrent, that we should investigate daily 
compounding of fines after the rectification period has expired and until the barrier is compliant, and that we 
should develop a uniform regulation which is consistent and which can be applied to all swimming pools and 
spas in Western Australia.  It is also suggested that we impose a levy on each swimming pool as part of the 
building application fee and that the proceeds be spent on a public education and awareness campaign.  SPASA 
Western Australia will continue to provide all new pool owners with free cardiopulmonary resuscitation charts to 
be displayed around pool areas.  Many worthwhile strategies have been suggested, but I am not sure whether any 
have been taken up in the regulations.   

It might be suggested that we pass these regulations and those adjustments could be considered at a later date.  In 
the minister’s press statement of 2 September last year he said that he looked forward to working with the then 
Western Australian Municipal Association to develop the specific details of the new safety regulations that 
would strengthen the local government monitoring role.  I am not sure that has taken place.  Six months down 
the track, nothing has been done.   

This issue needs to be revisited and thought through.  We are not creating any unnecessary concern.  Members 
know that if a householder is not selling his house he will have until 2006 to do something about the doors and 
windows.  It is not as though we are creating a situation that does not already exist; it will continue to exist in 
many homes until 2006.  It is possible to retain that date and to reconsider these regulations.  They could be sent 
to a standing committee, which would probably not take very long to produce something with which the majority 
of members would feel more comfortable.  
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We must have a public awareness program.  It should be financed by the Government or, as has been suggested, 
by a levy.  In his statement on 12 March, Minister Bob Kucera said that pool inspections had been very 
successful in achieving swimming pool barrier compliance.  I query that.  He said that, when first inspected, only 
45 per cent of pools met barrier compliance.  When inspected a second time, generally four years later, 57 per 
cent of pools had compliant barriers.  Admittedly, that was an increase of 12 per cent over four years, but 43 per 
cent still did not comply.  That does not constitute success.  The statistics indicate that for those pools that have 
been inspected three times - with four years between each inspection - the compliance rate is 71 per cent.  That 
means 29 per cent do not comply.  Just over two-thirds of pools have compliant barriers.  What happens in the 
interim?  People have complained that local government authorities are not necessarily aware of exactly what 
they will be required to do.  Much more of the detail must be worked through.  It would be far better to do that 
now rather than later.   

The minister correctly acknowledges that these new measures may impose a burden on some pool owners.  
There is no doubt that that will be true in some cases.  It will undoubtedly be relatively simple for some pool 
owners to comply with these regulations, but others will find it difficult.  Considerable costs could be incurred.   

The previous Government introduced regulations dealing with the installation of immobilisers because of the 
incidence of vehicle theft.  The regulations required that vehicles be fitted with immobilisers, but the previous 
Government provided funding to assist vehicle owners to pay for their installation.  I understand that that 
measure has reduced the incidence of vehicle theft.  People can also obtain a subsidy from the Government to 
install a solar water heater.  The Government might consider providing funding to assist the 72 000 affected pool 
owners to comply with these regulations.  That could be considered by a standing committee.  These regulations 
should be considered from A to Z so that we can come up with something that will satisfy pool owners and 
manufacturers.   

I am loath to say that we have another instance of pushing through legislation - admittedly subsidiary legislation 
in this case - to satisfy either the whim or the will of the current Government, possibly as a result of promises 
made during the last election campaign.  As we all know, legislation on the run is often not good legislation.  It is 
preferable to consult with the stakeholders.  We have seen the unfortunate consequences of legislation being 
introduced in this place without being presented to stakeholders.  The Government has an opportunity to reform.  
I am sure it will take that on board.   

We have an opportunity to disallow the regulation.  The issues that have been raised by the Swimming Pool and 
Spa Association of WA must be considered.  For a variety of reasons, the report handed down by the University 
of Western Australia was not well received by some pool manufacturers.  I will not go into those reasons 
because they were eloquently explained by Hon Frank Hough.  Professor Fiona Stanley also highlighted issues 
associated with toddler deaths, and, depending on the direction from which one looks at them, these could be 
construed in a different light.  I urge members to support the disallowance motion and to support the minister 
should he propose to bring the issue before a Standing Committee.   

HON ROBIN CHAPPLE (Mining and Pastoral) [8.42 pm]:  The Greens (WA) oppose the disallowance motion 
on the basis that we are talking to the Building Amendment Regulations (No 2), and, with the exception of the 
debate of the honourable member opposite, most of the debate has been about Building Amendment Regulations 
2001.  Building Amendment Regulations (No 2) tidies up many of the problems that arose with the original 
regulation, and it repeals many of the components of the original regulations and of the Building Amendment 
Regulations 2001.  As such, it ensures that owners with pools older than 1992 must put in place a system of 
control that will prohibit young children accessing their pools, and that must be commended.   

HON TOM STEPHENS (Mining and Pastoral - Minister for Local Government and Regional Development) 
[8.44 pm]:  I urge members to vote against the motion to disallow the Building Amendment Regulations (No 2) 
2001.  These regulations - which came into operation on 18 March 2002 - upgrade the provisions relating to the 
safety requirements of pools built prior to 1992.  As stated by Hon Robin Chapple, members must be aware that 
these regulations rewrite the key laws that deal with swimming pool barrier requirements.  They incorporate the 
amendments made in the Building Amendment Regulations 2001 that were the subject of a previous 
disallowance motion moved by Hon Frank Hough.  These regulations deal with government laws for new pools 
built after 5 November 2001.  Should this disallowance motion be carried, the only matters that would be 
removed from the law would be those relating to pre-1992 pools.  The requirements for new swimming pools 
built after 5 November 2001 would not be removed as the Building Amendment Regulations 2001 were not 
disallowed.  That was the point I was trying to make by raising a point of order.  I accept the ruling made on the 
point of order.   

For the same reasons that I raised in Parliament on 12 March 2002, the Government does not support the 
disallowance motion.  The particular effect of these amendments is to introduce improved barrier requirements 



Extract from Hansard 
[COUNCIL - Tuesday, 7 May 2002] 

 p9873c-9886a 
Hon Frank Hough; Mr Tom Stephens; Deputy President; Hon Ray Halligan; Hon Robin Chapple; Hon Simon 

O'Brien 

 [11] 

for pre-1992 pools.  The three ardent advocates for the strongest safety legislation - the Royal Life Saving 
Society, Kidsafe WA and the Injury Control Council of Western Australia - have all identified that pre-July 1992 
pools are the most significant issue in swimming pool safety.  Such experts have advised that the greatest danger 
to toddlers is the inadequate fencing requirements for pre-1992 pools.  The available statistics reveal that in 
recent years, the majority of drownings have been in older pools.  The Royal Life Saving Society has pointed out 
that over a 10-year period, 35 of the 37 drownings in private pools have occurred in pre-1992 pools.   

Swimming pool safety was an issue in the Labor Party’s pre-election policy.  Recent fatalities have emphasised 
the need to consider additional ways to improve safety and to protect the lives of our children.  The Government 
moved relatively quickly to address the community’s concerns.  While reviewing the issue, the Government 
inevitably became mindful of the differing requirements for pools built prior to July 1992.  Unlike pools that 
were built between July 1992 and November 2001 for which there has to be barriers on windows and doors 
opening to the pool, there was no such requirement for a barrier between the building and the pool for pre-July 
1992 pools.  As was previously stated, it has been estimated that 72 000 pools were built prior to July 1992, and, 
because a substantial and potential safety gap existed, it was these pools about which the Government became 
concerned.  It was for these reasons that I took the issue to Cabinet.  After gaining cabinet and caucus support, 
the Government came forward with regulations that required additional safety barriers for pre-July 1992 pools.  
In this way, the safety requirements for pre-1992 pools would be the same as those built after 1992.  The 
comments received about this part of the Government’s strategy have been generally supportive, and it is with 
some alarm that I find myself making a contribution to this debate and agreeing with almost everything said by 
Hon Ray Halligan.  However, I do not agree with his conclusion that the regulation be disallowed because there 
was general support from all stakeholders for the pre-1992 pools.   

The Swimming Pool and Spa Association also provided its support.  The Royal Life Saving Society of Australia 
and Kidsafe believe that universal isolation fencing is the preferred legislative option.  I have not gone down that 
path.  Nonetheless, such groups were supportive of the proposals for self-closing, self-latching doors and barriers 
to windows for pre-1992 pools.  I use this language: the Government has made attempts to provide a 
proportionate response.  What constitutes a proportionate response?  Some safety advocates would say that a 
proportionate response would require all pool owners to have isolation fencing.  I have pursued the path that a 
reasonable response with the old pools is to lift the standard in order to respond to the fact that the architecture of 
a house and the age of a property makes it extremely difficult to move towards full isolation fencing.  In such 
circumstances, we should have the standard of the barrier/fencing arrangement.  The legislation provides that as 
a minimum, self-closing, self-latching doors and windows with appropriate barriers must be installed where they 
provide access to the pool area, and pool gates must open away from pools.   

The owners of properties with pre-1992 pools must upgrade safety barriers to meet the new requirements within 
a five-year period, correctly described as 17 December 2006.  Where properties are sold, the new owners of the 
pre-1992 pools have three months from the day of settlement in which to upgrade pool safety barriers if 
necessary.  Costs associated with this include the purchase and installation of window barriers and self-closing 
mechanisms on doors opening to pools.  However, while these costs can be difficult, they are not prohibitive and 
the lead time gives people the opportunity to prepare for the cost.  In reference to a sale, I deliberately did not 
require the seller to undertake the expenditure but rather a purchaser, who, when faced with the reality of having 
a pool in the property he wishes to purchase, is given three months to upgrade the safety requirements around 
that pool.  Some new house owners who have just acquired a pool may arrive at the conclusion that they do not 
want that pool.  It would be a nonsense to require the seller to put in a fence when the buyer intends to 
decommission the pool, and there are people who decommission pools.  Therefore, we have deliberately put in 
that three-month time frame to give the new owner the opportunity to work out whether he will decommission 
the pool.  That was a reasonably intelligent response to the realities of property exchange.  The cost is not 
prohibitive but it does exist.  The legislation has also increased the maximum modified penalty for non-
compliance with a notice from $100 to $200. 

On 12 March 2002, the Minister for Health tabled in Parliament the report titled “Research Project on the 
Adequacy of Inspections of Barriers to Private Swimming Pools”.  Hon Frank Hough has quite correctly 
pinpointed the deficiencies in that report.  It did not adequately discriminate between the issues with which we 
are faced here and it did not deal with those issues in such a way as to argue conclusively for the benefits of an 
isolation fence as opposed to barrier arrangements around a pool.  That is why I have been keen to encourage a 
standing committee of this Parliament to investigate this issue.  I have not inquired - I am not sure whether I am 
entitled to under standing orders - whether an inquiry is proposed by one of the standing committees.  I hope that 
one of standing committees has taken up this issue and is pursuing it because there is a need to have bipartisan, 
multi-party and community support for the regulatory environment that will govern pools long into the future.  It 
would be a travesty if, with every change of government, there was suddenly a change of the regulations that 
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governed the safety of swimming pools; it would be an absurdity.  I encourage the use of the standing committee 
process to deliver an environment for pool safety that has multi-party support.   

I am genuinely interested in the issue being scrutinised by a standing committee.  In the meantime, I have 
convinced my cabinet colleagues not only of the need to advance our pre-election commitment, but also that the 
pre-election commitment’s delivery highlighted a logical inconsistency in dealing with the pre-1992 pools and 
that it was also necessary to regulate in that area.  We have now done that.  If this disallowance is supported by 
the House, it will create an extraordinarily illogical inconsistency in the safety of pools.  It would require 
isolation fencing for new pools and leave the pre-1992 pools unsafe.   

As a pool owner and the minister with responsibility for this issue, my antennae have come up on this issue.  I 
have now looked at my property and the properties of my neighbours with fresh eyes and have encouraged 
people to attend to safety issues.  In my case, we have spent more money on swimming pool safety, despite the 
fact that my kids are mature age swimmers.  I have paid enormous attention to the back and front gates around 
the garden and gates from the house.  My neighbours have recently sold their house where only adults used the 
pool.  We now have new neighbours with children and the first thing they did was put an isolation fence around 
their old pool, not because of the statutory requirement, but because they have responded to, I suspect, the 
increasing consciousness about pool safety that is growing in the community.  I am glad that that is happening in 
this debate.  I recognise that we are wearing some of the political cost of this; however, in the end, it is the task 
of Governments to take the lead on important issues in the community.  I do not for a minute and never have 
pretended that these initiatives by themselves are the panacea.  Regrettably, there will be, as I have told people, 
with statistical certitude ongoing fatalities in pools.  Young toddlers will die in pools that have isolation fencing 
as well as those that have just barrier fencing.  Drownings will occur for a range of reasons, including, in the 
main, adults with the responsibility for looking after children taking their eye off the game for a moment.  That 
does not make those parents culpable; these things happen.  However, we have tried to have a proportionate 
response to that and reduce the opportunity for that to happen or lower the statistic.  Our best endeavour has been 
to have a proportionate response.   

I recognise that there is goodwill in this Chamber and there has been a moderate contribution to the debate.  
There has been no attempt by members to try to sensationalise this issue.  There is discomfort in the swimming 
pool construction industry.  It has had a lot to say and there is probably more that it could say to a standing 
committee that might produce a better outcome than the imperfect solution that is currently before us.  However, 
despite the fact that we have an imperfect solution before us at the moment, I have discovered, since being in 
government, that so many of the choices that a member makes in government are not between bad solutions and 
ideal solutions, but between inadequate solutions, whichever way one goes.  In the end, a member must decide 
which inadequate solution must be accepted.  This is an appropriate and proportionate response that lifts safety 
standards to a new level and, at the same time, links us to public education - the education of parents and adults 
to the responsibilities of looking after young children.  We must attend to the issue of pool inspections, which I 
will do further down the track.   

I have not got to the issue of dealing with the number of pool inspections that should be required by local 
government.  They are currently set at four years; however, it has been recommended that they should be 
inspected every two years.  In the meantime, however, I ask members, even those who have argued against these 
regulations, to join with the Government in supporting them.  The Greens (WA) have indicated that they will 
support the retention of these regulations.  I ask members to provide that support for these final reasons: first, to 
do other than that would simply be a nonsense because regulations about which members are complaining would 
be left unaffected by the successful carriage of this disallowance motion.  The defeat of the regulations that are 
currently before the House would not fix the new pool issue about which Hon Frank Hough was complaining.  
The passage of this disallowance motion would leave in place a set of regulations about which there is no 
objection to the pre-1992 pools.  No-one from any of the industry associations and safety organisations has 
objected to that, other than to say that perhaps the regulations have not gone for enough.  In addition I encourage 
members, instead of moving disallowance motions such as this, to pressure an appropriate standing committee of 
this House to bring about that reflective consideration of the issue so that it is brought to resolution with a 
recommendation in a report to government that advances the issues beyond political dispute.  I urge members to 
vote against the disallowance. 

HON SIMON O’BRIEN (South Metropolitan) [8.49 pm]:  Only a few more brief points need to be made in this 
debate, which has been going on not only for a while this evening but also since 1989 when a former Labor 
Government found a global solution that affected everybody and applied it across the whole community.  That 
was like taking a sledgehammer to a walnut.  I was therefore glad to hear the minister say that no matter what we 
do as a community, unfortunately tragedies occur.  It was a breath of fresh air to hear the minister’s recognition 
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of the reality of the situation.  A lot of pools are required to have isolation fencing, yet occasionally - and rarely, 
I am glad to say - toddlers drown in pools that have well-maintained isolation fencing.  That is a terrible thing 
when it occurs.  However, the minister made a good point that no matter what we do as legislators, occasionally 
there will be times when a moment’s inattention by a parent, a careless action in leaving a gate propped open, a 
lack of supervision, an accident, a malfunction of a gate or whatever will have tragic results.  Those tragedies 
have occurred in the past. 

I refer to regulation 7, which relates to the transitional provisions and specifically to pools that predate 1992.  I 
want the House to understand what regulation 7 will do to about 72 000 pools in our State that fall into that 
category.  I am referring to pools which, at the time of installation, were required by the law of the day to be 
equipped by their owners with the safety requirements of the day - gates, fences and other necessary barriers.  
This regulation will now require people who have that type of perimeter fencing or fencing that includes the 
house as part of the perimeter, to make a range of changes.  Pools with self-closing or self-latching gates that had 
to be installed at considerable expense would inevitably have gates that open inwards to the pool, not out onto 
the footpath.  Those gates may not be capable of opening outwards because people have grown plants, put 
buildings and all sorts of things there.  However, after years of people having such a pool fence and having it 
inspected by pool inspectors every four years at the owner’s expense, they will now have to change posts that are 
sunk in concrete and all the rest of it to make the gates open away from the pool.  They will have to somehow 
make large sliding glass doors self-closing and self-latching.  These are not easy exercises.  Some people who 
installed fencing and gates in accordance with the law and at considerable expense have perhaps done other 
things such as extend their buildings.  My house has had a pool for 15 years.  I did not hesitate to install the gates 
and fences that were required at the time it was built.  All sorts of other building has gone on at my house since 
then.  I would not want to count the number of doors and windows that I will have to modify between now and 
17 December 2006 to comply with this regulation.  Yet, the last time a pool inspector came around, he left a note 
in the letterbox saying, “Can you please check the springs on your gates and so on inside your property because 
they are so secure that I, the pool inspector, can’t enter your property, so I am sure that no toddler can, but can 
you just check the gates, please, anyway?”  About 70 000-odd houses are in that situation.  These building 
provisions have been in place for 15 to 20 years and now they must suddenly spend thousands of dollars to re-jig 
their arrangements. 

The minister said that he has new neighbours with children who moved in recently.  They assessed their needs 
and decided to put isolation fencing around their pool.  I know people who have done that too because they have 
toddlers; that is a sensible precaution to take.  The point is that they were not ordered to do that by law.  They did 
it because they are sensible, caring parents who recognise that they must make their yard as safe as they can for 
their toddlers who may be vulnerable with a pool in their backyard; that is how it should be.  They are not the 
sorts of parents with whom we are concerned.  We are concerned with parents who do not care about taking the 
necessary measures to protect their family; the sorts of parents who are so selfish or silly that they cannot 
understand the hazards that exist.  They are the sort of people to whom we will never get through.  Yet, 72 000 
or so households will now have to incur thousands of dollars of expense, despite the fact that they have been 
living well in these circumstances without any threat to their children or anybody else’s children.  This 
regulation will have a direct cost impact on a large number of people.  I want the House to understand that before 
it makes these almost administrative decisions.  It must be understood that a number of versions of this 
regulation has come into this place, which will have a sweeping effect on many households in the next few years. 

In the transitional provisions, houses that currently meet pre-1992 requirements - that is, they have had pools 
prior to 1992 - have until 17 December 2006 to comply; that is, five years down the track.  If there is such a need 
and it is that important, why not make it next week?  Let us say that a house does not have the safety equipment 
that we are talking about, such as windows that cannot be opened more than four inches.  It has big doors of all 
sorts, although never used and always locked, but they must now be self-closing and gates must open out to the 
path instead of into the open yard and all of that terribly important stuff.  Let us say that at that house there are 
some toddlers of a vulnerable age, such as the new neighbours of Hon Tom Stephens.  Let us say that the pool 
owners do not have the commonsense to put in a temporary fence to isolate the pool.  They do not have to do it 
under this regulation.  They can let it go but by the time they have to do it five years down the track, those same 
toddlers will be eight or 10 years old.  I want to place on the record that illogical aspect of this regulation.   

Hon Tom Stephens:  Imperfect solutions, imperfect options, proportionate response. 

Hon SIMON O’BRIEN:  It is not a proportionate response when up to 72 000 households will have to spend 
huge sums of money to comply with regulations that are intended to be one size fits all and does not have 
regard - 

Hon Tom Stephens:  The number of unfenced pools may not be 72 000. 
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The DEPUTY PRESIDENT (Hon Barry House):  Order!  There are a couple of very audible conversations 
around the Chamber.  If members want to continue those conversations, perhaps they could move to an area 
where they will not affect the debate.  

Hon SIMON O’BRIEN:  I will conclude now as we need to progress this matter.  I take the point, and that is 
why I have used the figure of a maximum of 72 000.  I realise that there are people like the minister’s neighbour 
and my godson’s parents across the road who have taken the initiative upon themselves over the years to put in 
isolation fencing because they have assessed their own circumstances and they need it.  Of course, they are 
probably looking forward to taking the isolation fencing down when their children get beyond a certain age and 
it is no longer needed.  The point I needed to raise has been raised.  I do not know whether members want to 
divide on this.  If not, I must say that I am not happy about how this has progressed over the past 13 years.  
There is a belief that we must legislate for everyone in the hope that we will look after the people who are 
irresponsible.  I tell the House that the same people who have demonstrated a lack of responsibility in 
maintaining existing measures or in doing silly things, such as allowing gates to not operate properly, will still 
do those things.  Everyone else will have to pay for that sort of carelessness.  It is a pity. 

HON FRANK HOUGH (Agricultural) [9.01 pm]:  I will wind up matters very quickly; time is moving on.  I 
compliment the minister on his reply.  He must show duty of care, but he is trapped between the ocean and the 
deep blue sea.  I ask the House to support the disallowance.  Perhaps the minister could regroup at a later date 
and rectify the legislation.  There are dreadful inequities in the legislation.  Rather than steamroll this through, 
and try to sort it out afterwards, I would like the minister to reflect on this.  I know he is a deep thinker and 
would like to vote with this side of the House if he could.  If members support the disallowance motion we could 
look at the swimming pool regulations at a later date and tidy up the inequities and bring in the association to 
assist the department to do that.  I ask members for their support. 

Question put and a division taken with the following result - 

Ayes (12) 

Hon Alan Cadby Hon John Fischer Hon Frank Hough Hon Simon O’Brien 
Hon Murray Criddle Hon Peter Foss Hon Robyn McSweeney Hon Derrick Tomlinson 
Hon Paddy Embry Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson 
(Teller) 

Noes (14) 

Hon Kim Chance Hon Graham Giffard Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon Dee Margetts Hon Tom Stephens  
Hon Sue Ellery Hon Ljiljanna Ravlich Hon Ken Travers  

            

Pairs 

 Hon Bill Stretch Hon Adele Farina 
 Hon Barbara Scott Hon Jon Ford 
 Hon George Cash Hon Louise Pratt 
Question thus negatived. 
 


